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Bills and Notes — Indorsement — Effect of Words of Assignment. — A payee 
transferred a note, writing above his signature, on the back, "For value re- 
ceived, I do hereby assign the within note to J and guarantee payment of same 
when due or at any other time thereafter and consent to any extension of time 
or renewal waiving demand, notice, and protest." In an action by the trans- 
feree against the maker, held, a valid indorsement under N. I. L. §§30, 31, 33, 
34, 36, 37, 38, 47. Jones Coutitv Trust & Savings Bank v. Kurt (Iowa 1921) 
182 N. W. 411. 

Prior to the Negotiable Instruments Law the authorities were divided as 
to whether the expression, "I hereby assign," constituted an indorsement. The 
weight of authority was that it did. Maine Trust etc. Co. v. Butler (1891) 45 
Minn. 506, 48 N. W- 333; Sears v. Lants & Bates (1878) 47 Iowa 658; see 
Famsworth v. Burdick (1915) 94 Kan. 749, 753, 147 Pac. 863; but cf. Hatch 
v. Barrett (1885) 34 Kan. 223, 8 Pac. 129. The Negotiable Instruments Law 
did not definitely settle the issue. See (1901) 14 Harvard Law Rev. 442, 445. 
The Illinois legislature, hence, amended Section 31 by adding, "the addition of 
words of assignment or of guarantee shall not negative the additional effect 
of the signature as an indorsement, unless otherwise expressly stated." 111. 
Ann. Stat. (J. & A. 1913) §7670. The same result, that of the instant case, is 
reached by a fair construction of the act. 1. The Negotiable Instruments Law no- 
where prescribes any set form for an indorsement. 2. Section 10 provides, 
"The instrument need not follow the language of this Act but any terms are 
sufficient which clearly indicate an intent to conform to the requirements here- 
of." 3. Laymen use the word "assign" as equivalent to "indorse" or "transfer," 
intending thereby to assume the obligations of indorsers. The principal case 
clearly indicates this, for if the parties intended an assignment, the waiver of 
demand, notice, and protest is meaningless. Such a construction gives effect to 
what is probably the intention of the parties, increases the business utility of 
paper, and unifies the law on this question of indorsement. The instant case 
reaches a commendable result. 

Bonds — Right of Unnamed Beneficiary to Sue Surety. — The Superintendent 
of the Washington Asylum and Jail, as required by statute, gave his bond run- 
ning to the District of Columbia, for the faithful performance of his duties. 
The defendant, surety on the bond, was sued by the use plaintiff on the bond 
without the consent of the nominal plaintiff and obligee. Held, such an action 
could not be maintained. District of Columbia to the use of Langellotti v. Fidel- 
ity & Deposit Co. of Md. (D. C. Ct. of App. 1921) 49 Wash. Law Rep. 213. 

Generally a beneficiary of a simple contract, though not a party thereto, may 
recover thereon. Paducah Lumber Co. v. Paducah Water Supply Co. (1889) 89 
Ky. 340, 12 S. W. 554; Miliani v. Tognini (1885) 19 Nev. 133, 7 Pac. 279. At 
common law a beneficiary not a party to a sealed instrument may sue only in 
the name of the nominal obligee. See Levystcin & Simon v. Marks & Co. 
(1876) 56 Ala. 564, 566. Such nominal obligee, when properly safeguarded, may 
not refuse the use of his name. Fay v. Gunyon (1881) 131 Mass. 31. It may be 
said that by legal intendment he has consented to such use by becoming the 
nominal obligee. See Stephenson v. Monmouth Mm. & Mfg. Co. (C. C. A. 
1897) 84 Fed. 114, 119. Since permission is not discretionary, courts should 
not require the formality of a request. Cf. Toimsend Savings Bank v. Todd 
(1879) 47 Conn. 190. By statute in many states, the beneficiary, as "the real 
party in interest," may recover in his own name. Hollister v. Hubbard (1899) 
11 S. Dak. 461, 78 N. W. 949; see Hughes v. Oregon Ry. &■ Nav. Co. (1884) 
11 Ore. 437, 440, 5 Pac. 206; but cf. Jefferson v. Asch (1893) 53 Minn. 446, 
.55 N. W. 604. In suit against a surety, however, the contract is construed 
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favorably with regard to the latter, though the modern tendency is not 
to favor surety companies in the construction of such contracts. Cf. United 
States for the use of Hill v. American Surety Co. (1906) 200 U. S. 197, 26 Sup. 
Ct. 168. In the instant case the bond is for the benefit of both the District of 
Columbia and those individuals dealt with. Cf. (1901) 31 Stat. 1265 (allowing 
interested individuals to sue in their own name on similar bonds running to the 
United States) ; Hollister v. Hubbard, supra. And since the contract of surety- 
ship was not solely to indemnify the nominal obligee, there is no reason for de- 
manding an action against him as a condition precedent to the surety's liability; 
the surety's duty vests upon a loss by any intended beneficiary. Knight* & Jelson 
Co. v. Castle (1909) 172 Ind. 97, 87 N. E. 976; but cf. Jefferson v. Asch, supra. 
Therefore, if the use plaintiff safeguarded, the nominal plaintiff, the suit was 
properly instituted. 

Constitutional Law — Action Against A State — Jurisdiction op Federal 
Courts.— In admiralty actions in rem against tugs owned by the claimants, the 
latter filed petitions alleging the tugs, at the time of the accident were chartered 
to the Commissioner of Public Works of the State of New York, who should 
therefore be proceeded against. The District Court granted the petition and 
the Attorney General of New York sued out a writ of prohibition. Held. 
granting the writ, the District Court had no jurisdiction as the action would be 
against the state of New York. In re State of New York (1921) 41 Sup. Cl. 
588. 

The court follows the rule that a state, being sovereign, is not suable by 
its citizens in the federal courts without its consent. Hans v. Louisiana (1890) 
134 U. S. 1, 10 Sup. Ct. 504. But a state may be so sued by the United States. 
United Stafies v. Texas (1892) 143 U. S. 621, 12 Sup. Ct. 488. And may be 
sued by another state. Missouri v. Illinois and the Sanitary Dist. of Chicago 
(1901) 180 U. S. 208, 21 Sup. Ct. 331. The theory behind these rules is that 
by entering the Union the state gives its consent to such suit. See United 
States v. Texas, supra, 146. But no state may sue the United States without its 
consent. Kansas v. Unified States (1907) 204 U. S. 301, 27 Sup. Ct. 388. The 
action is against the state where it is made a party. Duhne v. New Jersey ct al. 
(1920) 251 U. S. 311, 40 Sup. Ct. 154. But whether the action is against the 
state or not is determined, not by the nominal parties alone, but by the essential 
nature and effect of the entire proceeding. Thus the suit is against the state 
when it is the real party in interest. Hopkins v. Clemson College (1911) 221 
U. S. 636, 31 Sup. Ct. 654 (semble). Or when judgment would compel the 
state to satisfy its liability. Smith v. Reeves (1900) 178 U. S. 436, 20 Sup. Ct. 
919. But an action against an officer for acts under an unconstitutional statute 
is not against the state. Ex parte Young (1908) 209 U. S. 123, 28 Sup. Ct. 441. 
This is so because an unconstitutional act, being a nullity, confers no authority 
on the officer. See Ex parte Young, supra, 159. Similarly, where the action is 
to restrain him from exceeding his authority the action is not against the state. 
Weiland v. Pioneer In: Co. (C. C. A. 1916) 238 Fed. 519. The instant case is 
correctly decided. Judgment against the commissioner would be satisfied as 
against the state, which is thus the real party in interest. 

Contracts — Installments — Waiver of Prior Breach — Effect on Subsequent 
Breach. — The defendant agreed to sell 3,000 pieces of cloth to be delivered in 
weekly installments, to be paid for ten days after the delivery of each install- 
ment. The plaintiff defaulted several times in making prompt payment, but the 
defendant waived the breaches by making further deliveries. After the plain- 
tiff failed to make a payment subsequently accruing, the defendant without 



